
1 | P a g e                                                                                                    Knowledge Bank  
                                                                                                                               08.03.2017 

 

ISSUES: 

 

1. The Companies Act, 2013 states the non applicability of the provisions pertaining to Related Party Transactions to 

transactions in ordinary course of business except those hi h ar ’s le gth pri e. Ho e er, there is o defi itio  or 

larifi atio  as to hat a ti ities o stitute ordi ary ourse of usi ess  for the said purpose. This eeds to e 

addressed by the MCA so as to bring about some definitive meaning as to what is meant by ordinary course of 

business for the same purpose. 

 

2. Further, the MCA has provided that those contracts which were entered into by a company before April, 1 2014 will 

not require fresh approval under section 188 of the 2013 Act till the expiry of the original term but any 

modifications in such contracts on or after April 1, 2014 would require compliance under section 188 of the 2013 

Act. However, there are certain situations which are within the ambit of related party transactions under Section 

188 of the 2013 Act but were not earlier covered under Section 297 of the 1956 Act. This might cause dispute since 

there has been no clarification in this matter. 

 

3. The penalty provision prescribed under Section 188 of the 2013 Act provides for imprisonment for a term up to one 

year or a penalty of twenty five thousand up to five lakh rupees for listed companies. However, for unlisted 

companies it does not provide for any sentence of imprisonment but only a penalty of twenty five thousand up to 

five lakh rupees. This could result in an unlisted company committing an offence which is far graver than an offence 

by a listed company and yet the former could just pay a fine and get away. This could be subject to judicial scrutiny 

under Article 14 of the Constitution of India. 

 

4. Also another important point in reference to related party transaction under the Companies Act, 2013 is that while 

passing of a resolution in reference to any related party transaction, a person who is interested must not vote on 

such resolution. The earlier Act of 1956 made this provision inapplicable to private companies. However, the 2013 

Act has made the provision applicable to private companies as well. This poses as a problem especially in an 

economy like India where many companies are closely held companies consisting of family members or relatives. In 

such cases the companies have to unnecessarily appoint an independent director, giving them shareholding and 

hence get the resolution passed. 

 

5. The definition of related party as per Accounting Standards 18 varies in relation to that under Section 2(76) of the 

2013 Act. It is necessary to align these two definitions so as to avoid ambiguity and to reasonably classify the things 

which constitute related party transactions. If this is not done there will be an overburdening of compliance to be 

followed in reference to the same. 

 

6. Lastly, the criteria of paid up share capital of 1 crore is argued to be very less, which would result in numerous 

companies being absorbed within the ambit of the provision resulting in Board Approval. The result of such being 

that the entire process of approval would serve as a procedure more than the factor of materiality as intended. 
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